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IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|

---000-- -

PETER B. CARLISLE, in his official capacity as the
Prosecuting Attorney of the Cty and County of Honol ul u,
on behalf of the State of Hawai‘i, Petitioner-Appellee,
VS.

TEN THOUSAND FOUR HUNDRED FORTY- SEVEN DOLLARS
IN UNI TED STATES CURRENCY ($10, 447.00), Defendant,

and

MATSUJI SHI MABUKU, I nterested Person-Appellant.

NO 23725
APPEAL FROM THE FI RST CI RCUI T COURT
(S.P. NO. 98-0296)
MAY 11, 2004

MOON, C.J., LEVINSON, NAKAYAMA, ACOBA, AND DUFFY, JJ.

OPI Nl ON OF THE COURT BY DUFFEY, J.

| nt erest ed person-appel |l ant Matsuji Shi mabuku appeal s
fromthe judgnment of the first circuit court, the Honorable
M chael A. Town presiding, in favor of petitioner-appellee
Peter B. Carlisle (petitioner). Specifically, Shimbuku appeal s
fromthe circuit court’s final judgnment, filed on August 9, 2000,
granting the Verified Petition for Forfeiture (Petition) and
ordering forfeiture of $3,200.00 to the State of Hawai‘ (State).

Based on the followi ng, we vacate the judgnent of the first
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circuit court insofar as it ordered the forfeiture of $3,200.00
but affirmin all other respects; we remand to the circuit court
with instructions to order the forfeiture of $1,300.00 and the
return of the remaining $1,900.00 to Shi mabuku.

. BACKGROUND

The circuit court described the factual background of

this case as foll ows:

1. The Defendant property (“subject currency”) was
seized for forfeiture on January 11, 1998 during the
execution of a search warrant by the Honolulu Police
Department (“Seizing Agency”) in the City and County of
Honol ul u, State of Hawai i

2. The circumstances giving rise to the seizure are
as follows:

a. During the summer of 1997, HPD Detective

Al exander Ahlo (“Det. Ahlo”) received information from

a reliable source concerning a | arge ongoing sports

betting or bookmaki ng operation, and initiated an

investigation.
b. During the period from Septenmber 17, 1997

t hrough January 8, 1998, Det. Ahlo obtained evidence

t hat one Nat han Yoshi oka (“Yoshioka”) was operating a

| arge sports betting operation through his business,

Pro Am Gol f Shop, accepting bets on college and

professional football games through wireless

communi cations to and from his cellular telephone

C. During the investigation, on 21 separate
occasions, civilians working in cooperation with HPD
investigators[] placed nore than 100 bets with

Yoshi oka through his cellular tel ephone, placing nore

than 5 bets totalling more than $500. 00 on each

occasi on.
d. A court-authorized pen register and trap
and trace devices were installed and utilized by HPD

investigators to record tel ephone conversations
bet ween Yoshi oka and others, including Clai mnt
[ Shi mabuku], during which bets were placed and [wagers
settled] with Yoshioka, and sports betting information
was distributed.

e. During the hearing on the Petition, Det.
Ahl o was qualified as an expert in the area of
ganmbl i ng and sports bookmaki ng

f. Based on his participation in past
investigations Det. Ahlo was aware of Claimant’s past
participation in ganbling activities, and based on his
training and experience in this area, Det. Ahlo opined
that Clai mant was allowed to participate as a bettor
in Yoshioka’s sports bookmaki ng scheme because

2
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Cl ai mant had established a reputation in gambling
circles for paying off his ganmbling debts.

g. Det. Ahlo further opined that this was
significant because in this sports bookmaki ng scheme,
bets are placed but no nmoney is paid until after a

sports activity is conpleted, and sports bookmaking
houses only accepted wagers from persons who paid
their debts.

h. If a bettor | oses his/her bet, the bettor
must pay the “house” or persons working for the house
(“runner”) the amount of the bet lost, plus a
vi gorish!¥ equivalent to twenty percent (20% of the
total loss, and if a bettor wins, the house pays the
bettor the amount of the wager placed. If multiple
wagers are placed, the wagers are “settled” with the
bettor or house paying the net |loss or win,
respectively, but in all cases, the bettor nmust pay
the 20% vigorish on all |osses.

i Of the more than 30 persons involved in
Yoshi oka's sports bookmaki ng operation, HPD
i nvestigators were able to identify 21 individuals,

i ncludi ng approximately 13 persons who served as
runners, 2 of which [sic] participated as houses, 2
additi onal persons who were identified as sports
bookmaki ng operators and/or houses, and 8 bettors

i ncl udi ng Cl ai mant.

j - During the seven-day period from Decenber
12 through 19, 1997, Cl ai mant placed six (6) wagers
with Yoshioka totalling $1,400.00.

k. During the seven-day period from Decenber
20 through 27, 1997, Claimnt placed nine (9) wagers
with Yoshioka totalling $1,800.00.

I . In settling Claimnt’s won and | oss
wagers, Claimnt suffered a net |oss of $980.00 plus a
20% vi gorish which he was required to pay on all |ost
wagers.

m A total of ten (10) search warrants were
i ssued and executed at the residences and/or
busi nesses of some of the persons identified as having
participated in Yoshioka' s ganmbling scheme, including
Claimant’'s residence, for any evidence of gambling or
gambl i ng records and paraphernalia, including itens
commonly used in furtherance of gambling, and United
St ates moneys and ot her negoti able instruments.

n. A total of $9,997.00 of the subject
currency was seized from Shi mbuku’s pants pockets and
the remai ning $450. 00 of the subject currency was
recovered from Shi mabuku’s bedroom cl oset shelf.

0. Claimant is married, his w fe handles
their finances, they have no savings or checking
accounts to which Shi mbuku has access, and their only
source of income is their Social Security benefits.

' A “vigorish” is “a charge taken (as by a bookie or ganbling house) on
bets[.]” Webster’s Third New International Dictionary 2551 (1993).

3
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p. Al so recovered from Clai mant’s bedroomin
close proximty to the subject currency were expired

Worl d Series pool tickets, sports betting devices

whi ch al though expired, constituted ganbling records

qg. The subject currency was seized as
property which was used or intended for use, in the
comm ssion of, attenpt to commt, or conspiracy to
commt the covered offenses of Promoting Gambling in
the First Degree and Possession of Ganmbling Records in
the First Degree, or which facilitated or assisted in
such activity, or proceeds or other property acquired,
mai nt ai ned or produced by means of or as a result of
the comm ssion of those covered offenses.

3. On March 17, 1998, a Petition for Adm nistrative
Forfeiture was filed by the Prosecuting Attorney in A. G No.
98- 05695.

4. Cl ai mant sought judicial review of the State’'s
forfeiture action[,] and on May 29, 1998[] . . . the State
filed the above-entitled Petition .

On August 31, 1999, Shimabuku filed a notion to dismiss, or, in
the alternative, for summary judgnment. There is nothing in the
record indicating that the circuit court denied the notion.
However, the Petition cane up for hearing before the circuit
court, the Honorable M chael A Town presiding, on April 5 and
April 25, 2000, suggesting that the circuit court in fact denied
Shi mabuku’ s noti on.

The circuit court concluded that the subject currency

was properly seized for forfeiture.? The circuit court also

2 The type of forfeiture that occurred in the instant case requires
three steps. First, the property nmust be subject to forfeiture. Pursuant to
HRS § 712A-4 (Supp. 2003), property is subject to forfeiture for ganbling
of fenses. Second, the property nust be properly seized for forfeiture.
Pursuant to HRS § 712A-6(1) (Supp. 2003), property subject to forfeiture under
HRS chapter 712A may be seized for forfeiture in a nunber of ways, including
by way of a seizure warrant (as occurred in the instant case). Third, the
prosecuting attorney nust initiate forfeiture proceedings. HRS § 712A-10
(Supp. 2003). The prosecuting attorney may bring an admni strative proceeding
before the attorney general, so long as the value of the seized property is
| ess than $100, 000. 00; the clainmant (any person claining the property) may
seek judicial review by filing a claimwith the attorney general and by
posting a bond (as occurred in the instant case). 1d. In the judicial in rem

(conti nued...)
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concluded that the petitioner satisfied his burden by
establ i shing, by a preponderance of the evidence, that the

subj ect currency was subject to forfeiture. Furthernore, the
circuit court ruled that Shimabuku did not prove by a

preponder ance of the evidence that the subject currency was not
subject to forfeiture. However, the circuit court ruled that
“[t]o avoid a result which nay be disproportionate to the nature
and severity of Claimant’s conduct, this Court hereby limts its
judgment to the forfeiture of $3,200.00 of the subject currency,
a sum equi valent to the total anmpunt that was wagered by d ai mant

during the period from Decenber 12 through 27, 1997. See H. R S.

Section 712A-5.5.7% The circuit court ordered that the remai nder

2(...continued)
forfeiture proceeding, “[t]he State has the initial burden of showi ng by a
preponderance of the evidence that the claimant’s interest in the property is
subject to forfeiture. On such a showing by the State, the claimant has the
burden of showi ng by a preponderance of the evidence that the claimnt’'s
interest in the property is not subject to forfeiture.” HRS § 712A-12(8)
(Supp. 1997).

8 HRS § 712A-5.5 (Supp. 1997), entitled “Excessive forfeitures,”
provi des:

The court shall |limt the scope of a forfeiture judgment

i ssued pursuant to section [712A-5(1)(b)] to the extent the
court finds the effect of the forfeiture is grossly

di sproportionate to the nature and severity of the owner’s
conduct. In determ ning whether a forfeiture is grossly

di sproportionate, the court may consider

(1) The degree to which the property was used to
facilitate the conduct that subjects property to
forfeiture and the inmportance of the property to
t he conduct;

(2) The gain received or expected by an owner from
the conduct that subjects property to forfeiture
and the value of the property subject to
forfeiture;

(3) The nature and extent of the owner’s

(continued...)
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of the subject currency be returned to Shi nabuku.

Shi mabuku presents two principal argunments as to why he
is entitled to the return of his $3,200.00. First, he argues
that the search of his home was unlawful: he contends that the
affidavit presented in support of the search warrant | acked
sufficient informati on on which to base a finding of probable
cause and that the search and sei zure conducted pursuant to the
warrant exceeded the scope of the warrant. Second, he argues
that the seizure and forfeiture of the subject currency was
unlawful : he contends that the petitioner failed to prove that
t he subj ect currency was connected with ganbling.*

1. STANDARDS OF REVI EW

A Pr obabl e Cause For The |Issuance O A Search Warrant

This court applies de novo review to a magi strate’s
determ nati on of probable cause for the issuance of a search

warrant. State v. Navas, 81 Hawai i 113, 122, 913 P.2d 39, 48

(1996). “Probable cause [to search] exists when the facts and
ci rcunstances within one’s know edge and of which one has

reasonabl e trustworthy information are sufficient in thensel ves

3(...continued)
cul pability; and
(4) The owner’s effort to prevent the conduct or
assi st in prosecution.

(Brackets in original.)
4 Shi mabuku mai ntains that the $10, 447.00 represents his and his wife's

savi ngs and was not connected to the ganbling offenses wth which he was
char ged.
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to warrant a person of reasonable caution to believe that an
of fense has been committed.” 1d. at 116, 913 P.2d at 42.

B. Forfeitability O Subject Currency

The circuit court’s conclusions that the subject
currency was properly seized for forfeiture and subject to
forfeiture are conclusions of |aw subject to de novo review See

Troyer v. Adans, 102 Hawai ‘i 399, 409-410, 77 P.3d 83, 93-94

(2003).

C. Summary Judgnent

We review the circuit court’s grant or denial of summary

judgment de novo. Hawaii [sic] Conmmunity Federal Credit

Uni on v. Keka, 94 Hawai‘i 213, 221, 11 P.3d 1, 9 (2000). The

standard for granting a notion for summary judgment is

settl ed:
[ SJunmary judgnment is appropriate if the pleadings,
depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if
any, show that there is no genuine issue as to any
mat eri al fact and that the moving party is entitled to
judgment as a matter of law. A fact is material if
proof of that fact would have the effect of
establishing or refuting one of the essential elenments
of a cause of action or defense asserted by the
parties. The evidence nmust be viewed in the Iight
most favorable to the non-moving party. In other
wor ds, we nust view all of the evidence and the
inferences drawn therefromin the |ight nost favorable
to the party opposing the nmotion

Id. (citations and internal quotation marks omtted).

Coon v. City and County of Honolulu, 98 Hawai ‘i 233, 244-45, 47

P. 3d 348, 359-60 (2002) (alteration in original).

1. D SCUSSI ON

This section exam nes (A) Shinmabuku’ s argunments
surroundi ng the search of his hone; (B) Shinmbuku' s argunents

surroundi ng the seizure and forfeiture of the subject currency;
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(© Shinmabuku’ s contention that the circuit court erred by not
granting his notion to dismss, or, in the alternative, for
sumary judgnent; and (D) Shimabuku’ s argument that he was the
victimof unlawful selective enforcenent.

A. The Search Warrant WAs Properly |Issued And Executed, And The
Def endant Currency Was Properly Seized For Forfeiture.

This section exam nes Shi mabuku’ s four argunents
surrounding the legality of the search of his honme and seizure of
the subject currency: (1) that Detective Ahlo’ s affidavit
provi ded insufficient evidence to justify the circuit court’s
determ nation that probable cause existed; (2) that Detective
Ahl o’s affidavit was m sleading; (3) that the search warrant was
executed prematurely; and (4) that probable cause did not exist
to seize the subject currency for forfeiture.

1. The affidavit contained sufficient evidence to justify
the issuance of a search warrant.

As we have stated, “Because each police search m ght
i nvol ve unique facts and circunstances, a determ nation of
whet her a search warrant conplies with constitutional
particularity requirenments nust be nmade ‘on a case-by-case basis,
taking into account all of the surrounding facts and

ci rcunst ances. State v. Anderson, 84 Hawai ‘i 462, 467-68, 935

P.2d 1007, 1012-13 (1997) (quoting State v. Keal oha, 62 Haw. 166,

170-71, 613 P.2d 645, 648 (1980)). As noted supra, we review the

circuit court’s determ nation of probable cause de novo.

8
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In the instant case, the circuit court issued a search
warrant to obtain evidence that Shimabuku (and a nunber of other
I ndi vidual s) had coommitted the crimnal offenses of pronoting
ganbling in the first degree in violation of HRS § 712-1221
(1993),° possession of ganbling records in the first degree in

violation of HRS § 712-1224 (1993),° and crimnal conspiracy in

5> HRS § 712-1221 provi des:

Promoting gambling in the first degree. (1) A person
commts the offense of pronoting gambling in the first
degree if the person knowi ngly advances or profits from
gambl ing activity by:

(a) Engaging in bookmaking to the extent that the
person receives or accepts in any seven-day
period more than five bets totaling nmore than
$500; or

(b) Receiving in connection with a lottery, or
mut uel scheme or enterprise, money or written
records froma person other than a player whose
chances or plays are represented by such noney
or records; or

(c) Recei ving or having become due and payable in
connection with a lottery, mutuel, or other
gambling scheme or enterprise, nmore than $1, 000
in any seven-day period played in the scheme or
enterprise.

(2) Pronoting gambling in the first degree is a

class C felony.

HRS § 712-1220 (1993) defines “nutuel” as “a formof lottery in which the

Wi nni ng chances or plays are not determ ned upon the basis of a draw ng or
other act on the part of persons conducting or connected with the schene, but
upon the basis of the outcone or outcomes of a future contingent event or
events otherw se unrelated to the particul ar schene.”

5 HRS § 712-1224 provi des:

Possession of gambling records in the first degree.
(1) A person commts the offense of possession of ganbling
records in the first degree if the person knowi ngly
possesses, produces, or distributes any writing, paper
instrument, or article:

(a) Of a kind commonly used in the operation or
promotion of a bookmaking scheme or enterprise
and constituting, reflecting, or representing
nore than five bets totaling nore than $500; or

(b) Of a kind commonly used in the operation

(continued...)
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violation of HRS § 705-520 (1993).7 The search warrant was based
upon an affidavit by Detective Ahlo,® and this affidavit provided
sufficient information to justify issuance of a search warrant.
The affidavit stated that HPD used a pen register, trap and trace
devi ces, and surveillance (conducted between Decenber 1997 and
January 1998) to observe Shi nabuku, and that Shi nabuku nade
several telephone calls to Yoshi oka and went to the Pro Am Col f
Shop a nunber of tinmes. Detective Ahlo’ s affidavit gave specific
details of Shinmabuku s bets and further stated that Shinmabuku

pl aced nore than $1,000.00 worth of bets within a seven-day
period in Decenber 1997. Shi mabuku attacks two aspects of the

search warrant: (a) the reliability of the confidentia

5C...continued)

promotion, or playing of a lottery or nutuel
scheme or enterprise, and constituting
reflecting, or representing more than one
hundred plays or chances therein or one play or
chance wherein the wi nning amount exceeds five
t housand dol | ars.

(2) Possessi on of gambling records in the first

degree is a class C fel ony.

” HRS 8§ 705-520 provides:
Criminal conspiracy. A person is guilty of crimnal

conspiracy if, with intent to promote or facilitate the
commi ssion of a crime:

(1) He agrees with one or more persons that they or
one or more of themwill engage in or solicit
the conduct or will cause or solicit the result
specified by the definition of the offense; and

(2) He or another person with whom he conspired

comm ts an overt act in pursuance of the
conspiracy.

8 The affidavit and acconpanyi ng exhi bits were seal ed after the

petitioner filed an ex parte notion for a protective order to seal these
docunent s.

10
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informant; and (b) the sufficiency of the evidence presented to
t he issuing judge.

a. The i nfornation provided by the confidential
i nformant _was reasonably trustworthy.

Shi mabuku argues that the search warrant was invalid
because Detective Ahlo’'s affidavit failed to provide sufficient
i nformation regarding the confidential informant’s concl usions.
Shi mabuku is incorrect.

This court has held that magi strates and judges may
consi der information provided by confidential informants in
maki ng probabl e cause determ nations. As we explained in State

v. Detroy, 102 Hawai‘i 13, 18-19, 72 P.3d 485, 490-91 (2003):

“Probabl e cause for [the] issuance of a search warrant may,
of course, rest on reasonably trustworthy hearsay.” [State
v.] Decano, 60 Haw. [205,] 210, 588 P.2d [909,] 914
[(1978)]; see also HRPP Rule 41(c) (“The finding of probable
cause may be based upon hearsay evidence in whole or in
part.”). But, when hearsay, such as an anonymous tip, is
used to establish probable cause, this court applies the two
prong test announced in Aguilar v. Texas, 378 U. S. 108, 84
S.Ct. 1509, 12 L.Ed.2d 723 (1964), and expounded upon in
Spinelli v. United States, 393 U. S. 410, 89 S.Ct. 584, 21
L. Ed. 2d 637 (1969).[% See, generally, Decano, 60 Haw. at
210, 588 P.2d at 913-14. Under this test, the affidavit
must contain
some of the underlying circumstances from which the
i nformant concl uded that the narcotics were where he
claimed they were, and sone of the underlying
circunmstances from which the officer concluded that
the informant, whose identity need not be disclosed
. . . was “credible” or his information “reliable.”
State v. Davenport, 55 Haw. 90, 93, 516 P.2d 65, 68 (1973)
(quoting Aguilar, 378 U.S. at 114, 84 S.Ct. 1509) (enphasis
added) (ellipsis points in original); see also Spinelli, 393

® W& continue to use the two-part Aguilar test, although we recognize
that the United States Suprenme Court has abandoned the Aguilar test in favor

of a totality of the circunmstances test. |llinois v. Gates, 462 U. S. 213
238-39 (1983); see also United States v. Alvarez, 358 F.3d 1194, 1203 (9th
Cir. 2004) (following Illinois v. Gates).

11
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U.S. at 413, 89 S.Ct. 584. But, “when an informer's tip is
a necessary elenment of probable cause in a search warrant,
its adequacy must turn on whether the tip alone passes the

Aquil ar test.” Davenport, 55 Haw. at 94, 516 P.2d at 68-69
(emphasis added). . . . “The informer's report[, then,]
must first be measured against Aguilar’s standards so that
its probative value can be assessed.” Spinelli, 393 U.S. at
415, 89 S.Ct. 584. “If the tip [alone] is found inadequate

under Aquilar, the other allegations which corroborate the
i nformati on contained in the hearsay report should then be
consi dered.” | d.

(Sone alterations in original and sone added.) In the instant
case, Detective Ahlo’'s affidavit satisfied both prongs of the
Agui lar test. As to the first prong (the basis for the
informant’s know edge), the affidavit stated that the informant
had knowl edge of the ganbling operation because the informant was
personal Iy involved in the ganbling operation. The informant
told Detective Ahlo that Yoshioka s ganbling operation involved
at |l east ten other individuals, including Shinmbuku.® As to the
second prong (the reliability of the informant), Detective Ahlo’s
affidavit stated that the informant had previ ously provided
informati on on a nunber of occasions and that on each occasion
Detective Ahlo found the informant’s information to be accurate

t hrough i ndependent investigations. G ven that Detective Ahlo' s
affidavit satisfied the two-prong test in Aguilar, we reject

Shi mabuku’ s argunent on this point.

10 sShi mabuku argues that the informant and the affidavit denbnstrate
t hat Shi mabuku acted only as a bettor, not as a “runner” or a “house,” such
that the informant did not provide information on the underlying circunstances
giving rise to the warrant. This issue is discussed nore fully in section
(b), infra; however, the infornmation Detective Ahlo provided about the
confidential informant is sufficient to satisfy the two-prong Aguil ar test.

12
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b. The affidavit contained sufficient evidence.

The affidavit provided sufficient justification for
i ssuance of a search warrant to search for evidence that
Shi mabuku conmitted (i) ganbling in the first degree,

(1i) possession of ganbling records in the first degree, and
(iii) conspiracy. Each is examned in turn.
i. Promoting gambling in the first degree

Shi mabuku argues that the search warrant was unl awf ul
because it was overbroad as applied to him Shi mabuku argues
that, because he was nerely a bettor, there was no probabl e cause
to believe that he had commtted the offense of pronoting
ganbling in the first degree. Shinmabuku is incorrect.

Detective Ahlo’'s affidavit stated that Shi mabuku had
pl aced nore than $1,000.00 in bets within a seven-day peri od;
thus, the petitioner argued that Shi mabuku vi ol ated HRS
8§ 712-1221 by betting over $1,000.00 because, had he won the
bets, he would have had over $1, 000.00 “due and payable” to him
as a result. Shimbuku, however, argues that he did not

violate HRS § 712-1221 because he | 0ost nobney on those bets;

11 Again, HRS § 712-1221(1) provides that “[a] person comits the
of fense of pronpting ganbling in the first degree if the person know ngly
advances or profits fromganbling activity by: . . . (c) Receiving or having
become due and payable in connection with a lottery, nutuel, or other ganbling
schene or enterprise, nore than $1,000 in any seven-day period played in the
schenme or enterprise.”

13
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t herefore, he never had nore than $1, 000. 00 due or payable to him
wi thin any seven-day peri od.

In State v. Yip, 92 Hawai‘i 98, 987 P.2d 996 (App.

1999), the Internediate Court of Appeals (ICA) held that an
i ndi vidual commts the offense of pronoting ganbling in the first
degree nerely by placing nore than $1, 000. 00 of bets, regardl ess

of whether that individual wins those bets. The court expl ained:

The conclusion is inescapable that winning is neither
necessary nor elenmental to the offense of promoting ganbling
in the first degree

“[T] he legislature is presuned not to intend an absurd

result, and legislation will be construed to avoid, if
possi bl e, inconsistency, contradiction[,] and illogicality.”
State v. Arceo, 84 Hawai‘i 1, 19, 928 P.2d 843, 861 (1996)
(citation and internal quotation marks omtted). I f not

absurd, then it is at |east somewhat odd to contenplate a
penal statute that punishes the wi nning ganmbler, while the
|l osing ganbler at his side continues on with inmpunity.

State v. Yip, 92 Hawai‘i at 115, 987 P.2d at 1013 (alterations in

original).

W decline to rule, and express no opinion, on the
i ssue of whether an individual nay violate HRS § 712-1221 nerely
by pl acing nore than $1,000.00 in bets in a seven-day period.
This issue is not properly before us: Shimbuku is not appealing
froma conviction pursuant to HRS § 712-1221, but rather appeals
froma judgnment in a civil forfeiture suit.

Shi mabuku argues that there was no probable cause to
i ssue the search warrant, and we di sagree. The fact that an
i ndi vi dual places nore than $1,000.00 in bets over a seven-day

period provides nore than a nmere suspicion (albeit less than a

14
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certainty) that the individual had received or becone due and

payabl e nore than $1,000.00 in a seven-day period. See State v.

Detroy, 102 Hawai‘ 13 at 18, 72 P.3d at 490 (“Probabl e cause

exi sts when the facts and circunstances within one’s know edge
and of which one has reasonably trustworthy information are
sufficient in thenselves to warrant a person of reasonable
caution to believe that an offense has been commtted. This
requires nore than a nere suspicion but |less than a certainty.”
(I'nternal quotation signals and citations omtted.)). Therefore,
we reject Shimabuku' s argunent that the warrant was overbroad as
applied to himbecause he was only a bettor.

ii. Possession of gambling records in the first
degree

HRS 8§ 712-1224 provides that it is a crine to possess

records “[o]f a kind commonly used in the operation or pronotion

of a bookmeki ng scheme or enterprise, and constituting,
reflecting, or representing nore than five bets totaling nore
than $500[.]” (Enphasis added.) Shimabuku contends that the
search warrant was defective because he was never involved in
running a betting operation, and therefore was not involved in
“bookmeki ng.” However, HRS § 712-1224 does not require that an
i ndi vi dual operate the booknmaki ng schene; the statute requires
only that the individual pronpote the schene. Detective Ahlo’s

affidavit stating that Shimbuku was a bettor is sufficient

15
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evi dence t hat Shi mabuku was pronoting the ganbling schene.
Therefore, the circuit court had sufficient evidence on which to
base the search warrant for first degree possession of ganbling
records.
iii. Criminal conspiracy

Detective Ahlo’s affidavit states that Shi mabuku was
engaged in ganbling with at |east ten other individuals. As
di scussed supra, the affidavit also stated that Shimabuku was a
bettor and was therefore pronoting the ganbling schene. The
affidavit further stated that Shimabuku intended to pronote or
facilitate the conm ssion of first degree possession of ganbling
records by agreeing with other individuals to engage in the
crim nal conduct and engaging in overt acts in furtherance of the
conspiracy. See HRS 8§ 705-520. Therefore, the circuit court had
sufficient evidence on which to base the search warrant for
crimnal conspiracy.

2. The affidavit was not misleading.

Shi mbuku argues that the warrant was unl awful because
Detective Ahlo's affidavit was m sleading. He contends that he
was only a bettor, whereas the other individuals nanmed in the
warrant were responsible for running the ganbling operation;
therefore, he argues, the affidavit was m sleading insofar as it

portrayed Shi mabuku as part of a “booknmaking enterprise.”
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Agai n, Shimabuku is incorrect. As discussed supra,

Shi mabuku conmm tted the offense of pronoting ganbling in the
first degree even though he was only a bettor and even though he
| ost noney as a result of his betting. Therefore, the affidavit
correctly suggested that Shi mabuku had commtted the of fense of
pronoting ganbling in the first degree, such that the affidavit
was not m sl eadi ng.

3. The search warrant was not executed prematurely.

Shi mabuku next argues that the warrant was void because
it was executed one day before it was filed with the clerk of the
court. Shimabuku is correct that the search warrant was executed
on January 11, 1998, but not filed with the circuit court until
January 12, 1998. However, the search warrant was signed by a
judge of the first circuit court on January 10, 1998.

The fact that the warrant was not filed with the
circuit court until one day after its execution is
i nconsequential. HRS 88 803-31 (Supp. 2003) and 803-33 (1993)
require that a search warrant be signed by a judge or magistrate
and be based on an affidavit that provides sufficient information
to justify the warrant. The statutes do not require that a
warrant be filed with the court before beconm ng effective.

Therefore, we reject Shimbuku' s argunent on this point as well.
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4. Probable cause existed to justify seizing the subject
currency for forfeiture.

Shi mabuku’ s final argunent is that, even if the warrant
was valid, HPD exceeded the scope of the warrant by seizing the
subj ect currency. He argues that the only nexus between the
subj ect currency and illegal activity is the fact that the
currency was taken fromhis trousers (which were draped over a
clothes rack in Shimbuku' s bedroon) and his bedroom cl oset
shel f, and that the subject currency was in close proximty to
the expired Wrld Series pool tickets. Shinmabuku contends that
he has a constitutional right to possess these expired Wrld
Series pool tickets “for souvenir purposes”; he al so maintains
that the warrant did not specify the noney that HPD was entitled
to seize. Therefore, he argues, HPD exceeded the scope of the
war rant by sei zing the defendant currency.

Shi mabuku is incorrect. The search warrant
specifically allowed HPD to search for and seize “United States
noni es and negotiable instrunments related to [the] booknaking
schenme or enterprise[.]” The Wrld Series pool tickets (although
expired) were ganbling records. Pursuant to HRS § 712A-6(3)

(Supp. 1997),'2 the proximty of the subject currency to the

12 HRS § 712A-6 has since been anmended, but this portion of the statute
has remai ned unchanged. See HRS § 712A-6 (Supp. 2003).
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ganbl i ng records provi des probabl e cause for seizure: !

In determ ning probable cause for seizure, the fact that a
firearm nmoney, or any negotiable instrument was found in
proximty to contraband or to instrumentalities of an

of fense gives rise to an inference that the money, or
instrument was the proceeds of contraband or that the
firearm money or instrument was used or intended to be used
to facilitate conmm ssion of the offense.

HPD had a warrant to search for and seize noney related to
ganbling; the searching officers found noney in close proximty
to ganbling records, giving rise to an inference that the noney
was used or was intended to be used to facilitate ganbling.
Therefore, the seizure was proper.

Shi mabuku mai nt ai ns, however, that he has a
constitutional right to possess the Wrld Series pool tickets,
and that the designation of those tickets as contraband vi ol ates
the first and fourth anmendnents to the United States Constitution
and article I, 88 2, 5, 6, and 7 of the Hawai‘ Constitution.
However, Shimabuku did not raise this argunent before the circuit
court. Therefore, we deemthis argunent wai ved on appeal. See

Associ ation of Apartnent Omers of Wailea Elua v. Wil ea Resort

Co.. Ltd., 100 Hawai< 97, 107, 58 P.3d 608, 618 (2002) (“Legal

I ssues not raised in the trial court are ordinarily deened wai ved

13 HRS § 712A-6(3) allows for this inference when determ ni ng whet her
currency is subject to seizure; it does not provide that the currency is
subject to forfeiture sinply because of its proxinmty to contraband.

14 Cf. Kaneshiro v. $19,050.00 in lhited States Currency, 73 Haw. 229
235, 832 P.2d 256, 259 (1992) (holding that probable cause did not exist to
sei ze the defendant currency where the State did not produce sufficient
evi dence to prove that “a covered offense had been comitted or even
attenpted”).
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on appeal .”). Since the Wrld Series pool tickets were properly
found to be contraband, and the subject currency was found in
close proximty to that contraband, HPD had probable cause to
sei ze the currency.

B. The Grcuit Court Correctly Ruled That Sone O The Subj ect

Currency Was Subject To Forfeiture, But Erred I n Ordering
$3,200.00 O The Subject Currency Forfeited To The State.

Shi mabuku mai ntains that there is no nexus between the
subj ect currency and his ganbling activities, such that none of
the subject currency is subject to forfeiture. W disagree.
Based on the follow ng, we hold that the circuit court correctly
determ ned that sone of the subject currency is subject to
forfeiture. However, based on the follow ng, we hold that the
proper anmount subject to forfeiture is $1, 300. 00.

1. Shimabuku’s arguments

Shi mabuku notes that “[njoney is inherently |egal, and

is not contraband unl ess used in an unlawful manner.” Awaya V.
State, 5 Haw. App. 547, 555, 705 P.2d 54, 61 (1985). He then
states that the subject currency is not subject to forfeiture

unl ess the petitioner proves, by a preponderance of the evidence,
that the subject currency was used for illegal ganbling.

Shi mbuku argues that the petitioner did not prove the existence
of any nexus between the subject currency and Shimabuku' s ill egal

ganbl i ng; specifically, because he |ost noney between Decenber 12

20



* %% FOR PUBLICATION * * *

and 27, 1997, the subject currency could not have been proceeds
of illegal ganbling activities.
2. The petitioner’s arguments

The petitioner argues that he proved, by a
preponder ance of the evidence, that the subject currency was
subject to forfeiture. He points to HRS § 712-1230 (1993),
entitled “Forfeiture of property used in illegal ganbling,” which
provi des:

Any ganbling device, paraphernalia used on fighting animls,

or birds, inplements, furniture, personal property,

vehi cl es, vessels, aircraft, or ganbling record possessed or

used in violation of this part, or _any noney or persona

property used as a bet or stake in gambling activity in

violation of this part, may be ordered forfeited to the
State, subject to the requirements of chapter 712A.

(Enmphasi s added.) Additionally, the petitioner points to HRS
8§ 712A-5 (1993 & Supp. 2003), ! which describes property subject

to forfeiture and i ncl udes:

(a) Property described in a statute authorizing
forfeiture;
(b) Property used or intended for use in the

comm ssion of, attenpt to commt, or conspiracy
to commt a covered offense, or which
facilitated or assisted such activity;

(e) Any proceeds or other property acquired
mai nt ai ned, or produced by means of or as a
result of the comm ssion of the covered
of fense[.]

(Enmphasi s added.)

5 Portions of this statute have been anended since 1997, but the
sections quoted herein have renai ned unchanged since the statute was enacted
in 1988. See 1988 Haw. Sess. L. Act 260, § 1 at 459.
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The circuit court heard evidence from Detective Ahlo
(who was qualified as an expert in the area of ganbling and
sports bookmeki ng,) that ganblers often carry | arge suns of cash
to facilitate their ganbling activities. Detective Ahlo
testified that finding over $10, 000.00 in Shimabuku' s trousers
was therefore not unusual. The circuit court also heard evidence
t hat the Shi mabukus’ only source of inconme was Social Security
benefits. Shimbuku testified that he signed his checks over to
his wife and that his wife deposited the checks in the bank. He
further testified that his wife handled their finances and
Shi mabuku di d not have access to any bank accounts (including the
bank account in which his wife deposited the Social Security
checks). The petitioner naintains that, because Yoshi oka
accepted bets from Shi mabuku, Shi mabuku nust have paid his
ganbl i ng debts to Yoshi oka; since Shimabuku did not have access
to any other funds, he nust have used the noney in his trousers
to facilitate his ganbling activities. Therefore, the petitioner
argues that he proved, by a preponderance of the evidence, that
t he subject currency was subject to forfeiture because the
subj ect currency facilitated Shimabuku's illegal ganbling
activities.

3. Analysis

a. Statutory | anguage

There are five statutes that govern our analysis in the
instant case. First, HRS § 712A-5(1)(e) provides that the

petitioner may seek forfeiture of ganbling proceeds; second, HRS
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8 712A-5(1)(b) provides that the petitioner may seek forfeiture
of property that facilitates illegal ganbling activity; third,
HRS § 712-1230 allows for forfeiture of property used as a bet or
stake in illegal ganbling activity; fourth, HRS § 712A-5.5
requires a court to limt the scope of forfeitures under HRS §
712A-5(1)(b) (allowing for forfeiture of property facilitating
illegal ganbling) to prevent grossly disproportionate
forfeitures;® and fifth, HRS § 712A-11(4) provides that “[a]
finding that property is the proceeds of crimnal conduct giving
rise to forfeiture does not require proof that the property is

t he proceeds [of] any particul ar exchange or transaction.”?’

(Second set of brackets in original.) An in pari materia reading

of these five statutes clearly shows that the | egislature

I ntended to prevent individuals |ike Shimbuku from profiting
fromtheir illegal ganbling activities. See HRS § 1-16 (1993)
(“Laws in pari materia, or upon the sanme subject nmatter, shall be

construed with reference to each other. Wat is clear in one

16 HRS § 712A-5.5 does not require that a court avoid grossly
di sproportionate results in forfeiting proceeds of illegal activity. However,
neither HRS § 712A-5(1)(b), HRS 8§ 712A-5(1)(e), nor HRS § 712-1230 requires
that proceeds be ordered forfeited: HRS § 712A-5(1)(e) provides only that
proceeds of illegal ganbling activities are subject to forfeiture. Therefore,
once the circuit court determ nes that property is subject to forfeiture (a
concl usi on of |aw subject to de novo review), the circuit court has discretion
as to whether to order that property forfeited to the State (a determ nation
subj ect to abuse of discretion review).

7 By its terns, however, HRS § 712A-11(4) applies only to “proceeds of
crimnal conduct.” HRS § 712A-11(4), therefore, does not apply to noney that
facilitated the illegal ganbling activity (HRS § 712A-5(1)(b)) or to noney
used as a bet or stake (HRS § 712-1230).
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statute may be called in aid to explain what is doubtful in
anot her.”) .18

These five statutes do not, however, clearly set forth
t he met hod by which to cal culate the precise anbunt to be
forfeited to the State. For exanple, although the |egislature
provided a broad definition of “proceeds,”! the legislature did
not specify how this court should nmeasure proceeds. |In the
i nstant case, Shimabuku |ost a total of $980.00 between Decenber

12 and 27, 1997, suggesting he had no proceeds. However, this

8 A sixth statute is also relevant here. HRS § 712A-11(3) (1993)
provides for a rebuttable presunption of forfeitability if the State satisfies
the followi ng three-factor test:

(a) That the person has engaged in crim nal conduct for
whi ch property is subject to forfeiture;

(b) That the property was acquired by the person during
the period of the crimnal conduct or within a
reasonable time after that period; and

(c) That there was no likely source for the property other
than the crim nal conduct giving rise to forfeiture.

The subject currency does not satisfy this three-factor test because the
petitioner did not show that the subject currency was acquired by Shinmabuku
during the period in which the surveillance took place; therefore, Shimbuku
argues, the subject currency is not subject to forfeiture. W disagree. HRS
§ 712A-11(3) only provides for forfeiture of property acquired during the
period of crimnal activity. However, HRS § 712A-5(1)(b) (allow ng for
forfeiture of property that facilitated illegal activity) and HRS § 712-1230
(allowing for forfeiture of property used as a bet or stake) contenpl ate
sonet hi ng broader than forfeiture of property acquired through illega
activity. Therefore, if HRS § 712A-11(3)'s three-part test were the only

met hod by which the State could prove forfeitability, then HRS 88 712A-5(1)(b)
and 712-1230 woul d be essentially nullified. W do not believe the

| egislature intended this result; instead, we believe that HRS § 712A-11(3)
provi des one nmethod by which the State can prove that defendant property is
subject to forfeiture. The State may still prove that defendant property is
subject to forfeiture by proving, by a preponderance of the evidence, that the
property is the proceeds of illegal activity, facilitated illegal activity, or
was used as a bet or stake in illegal ganmbling activity.

¥ HRS § 712A-1 (1993 & Supp. 2003) defines proceeds as “anything of
val ue, derived directly or indirectly fromor realized through unl awfu
activity.” The definition of “proceeds” has renai ned unchanged since this
statute was enacted in 1988. See 1988 Haw. Sess. L. Act 260, 8 1 at 458.

24



* %% FOR PUBLICATION * * *

cal cul ation ignores the fact that Shi mabuku won several of his
bets, ? such that if this court were to | ook at individual bets

or individual telephone calls made to Yoshi oka, Shinabuku did
have proceeds fromhis ganbling activities. Therefore, depending
on the time frame used by a review ng court, the anount subject
to forfeiture could change significantly. Simlarly, the

| egi sl ature did not indicate how a review ng court should
determne the sumthat facilitated the illegal ganbling activity.
Al t hough the entire $10,447.00 arguably “facilitated” Shimbuku' s
ganbling activities in an abstract sense, there was no evi dence
totie the entire sumto his ganbling.?* Additionally, Shimbuku
| ost noney on many of his bets and paid Yoshi oka for his |osses;
therefore, the noney that facilitated those transactions is
arguably no | onger a part of the subject currency. Again, the

| egi slature did not detail the way in which a review ng court

shoul d bal ance t hese factors.

20 The circuit court did not specifically find that Shimbuku had
proceeds. The circuit court found that Shimabuku placed $3,200.00 in bets and
| ost $980.00 as a result of these bets; in so finding, the circuit court
necessarily relied upon Detective Ahlo’s testinobny and the petitioner’s
exhibits. This testinony and these exhibits set forth each of Shinabuku’' s
bets, including the date and tinme the bet was placed, the anbunt wagered, and
t he anpbunt won or lost. Shimabuku | ost on $1,900.00 in bets, requiring himto
pay Yoshi oka $2,280.00 ($1,900.00 plus a 20%vigorish). Shimbuku won on the
remai ning $1,300.00 in bets, leaving himwith a net |oss of $980. 00.

21 See also State v. Nobuhara, 52 Haw. 319, 474 P.2d 707 (1970), in
which this court held that noney seized from defendants was not subject to
forfeiture. The defendants had been arrested for betting on an athletic
contest; at the time of their arrest, the police seized over $15,000.00 in
cash fromthe defendants. 1d. at 319-20, 474 P.2d at 708. The defendants
conceded that evidence introduced at trial justified the forfeiture of
$2,240.00. 1d. at 320, 474 P.2d at 708. However, we held that the remining
nmoney was not subject to forfeiture because “the prosecution adduced
absolutely no evidence to tie in the [renmaining] noneys . . . with their
betting activities.” I1d.
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b. Leqgi sl ative history

As we have stated, “If the statutory |anguage is
anbi guous or doubt exists as to its neaning, courts may take
| egislative history into consideration in construing a statute.”

Franks v. Cty and County of Honolulu, 74 Haw. 328, 335, 843 P.2d

668, 671-72 (1993) (citations, internal quotation signals, and
brackets omtted).

The | egislative history of HRS chapter 712A provides
sonme insight as to how we should cal cul ate the proper amount to
be forfeited to the State. |In discussing the bill enacting HRS
chapter 712A, the House Judiciary Conmttee stated that “[t] he
purpose of this bill is to authorize the forfeiture of property

used in the furtherance of specified offenses and to thereby

deprive crimnals of the profits of crinmnal activities.” Hse.

Stand. Comm Rep. No. 2-88, in 1988 House Journal, at 849. In
amendi ng HRS chapter 712A, the House Judiciary Comnmttee stated
that “[i]f property were the proceeds of an offense or
derivatives of an offense, all of the property would be tainted
and thus be forfeited.” Hse. Stand. Comm Rep. No. 409-96, in
1996 House Journal, at 1192. HRS chapter 712A, therefore, is
designed to ensure that the econom c benefits of conmtting a
crinme do not outweigh the consequential crimnal penalties;

ot herwi se, without the forfeiture statute, an individual m ght
determ ne that the noney gained fromganbling activities

out wei ghs the costs associated with crimnal convictions.
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C. Application to the instant case

Gven that this is an in remjudicial forfeiture
proceedi ng, the State nmust prove that the defendant -- the
subj ect currency, not Shi mabuku -- was connected to ill egal

activity.?® See, e.qg., State v. Tuipuapua, 83 Hawai‘i 141, 152,

925 P.2d 311, 322 (1996) (“[T]here is no requirenment in HRS
chapter 712A that the state denonstrate scienter in order to
establish that the property is subject to forfeiture; indeed, the
property may be subject to forfeiture even if no party files a
claimto it and the prosecuti on never shows any connection

between the property and a particular person.”); United States v.

One Hundred and Thirty-Four Thousand, Seven Hundred and Fifty-Two

Dollars United States Currency, Mire or Less, 706 F.Supp. 1075,

1083 (S.D.N. Y. 1989) (“[T]he legally relevant question is not
whet her [the interested person] may have participated in illegal
activity, but whether there is evidence linking the res to
[illegal activity.]”). The legislature has not set forth the
standard by which we are to neasure the connection between the

facilitating property and the illegal activity.?® However, the

22 The record on appeal does not contain information on the outcone of
the prior crimnal proceedi ngs agai nst Shi mabuku.

2 The Civil Asset Forfeiture Reform Act of 2000 (CAFRA), 21 U.S.C
§ 881, provides for forfeiture of property used in facilitating illega
narcotics transactions. Sone federal courts have held that the United States
must prove the existence of a “substantial connection” between the prohibited
activity and the facilitating property, see, e.qg., United States v. C eckler,
270 F.3d 1331, 1333-34 (11th Cir. 2001) (“In a civil forfeiture action under
section 881(a)(7), the government nust establish probable cause to believe
that a substantial connection exists between the defendant-property and an
illegal exchange of a controlled substance.”), while other federal courts have
(continued...)
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in remnature of this proceeding mandates that there be at | east
sone connection between the subject currency and ill egal

activity. For exanple, in Riley v. 1987 Stati on Wagon, 650

N. W2d 441 (M nn. 2002), the M nnesota Suprene Court considered
the forfeitability of an autonobile allegedly used to
“facilitate” a conspiracy to commt nurder

“IClommon sense dictates that the law require a
substantially significant connection with crimnal activity
before an ordinary automobile may be seized and forfeited to
t he Government.” United States v. One 1972 Datsun|,]
Vehicle Identification No. LB1100355950, 378 F. Supp. 1200,
1206 (D.N.H. 1974). The reason is that the use of the

automobile in our society is pervasive. Id. A car by
itself is not contraband and there is little activity that
the use of a car does not “facilitate” to some degree. I d.

Wth respect to vehicular conveyances, we hold that the term
“facilitate,” as used in section 609.5312, subdivision 1,024
requires a direct and substantial connection between the
vehicle being forfeited and the designated offense.

Riley, 650 NNW2d at 445. W believe that this analysis applies

equally to forfeitures of currency, and therefore hold that the

23(,..continued)
held only that there be a “sufficient nexus” between the two, see United
States v. One 1974 Cadillac Eldorado Vin: 6L47S40431975, 575 F.2d 344, 345 (2d
Cr. 1978) (“[We find an insufficient nexus between the Cadillac and the drug
transaction to warrant forfeiture[.]”); however, there nay be no difference
bet ween these two standards, see United States v. One Parcel of Real Estate
Commonly Known as 916 Douglas Ave., Elgin, Ill., 903 F.2d 490, 494 (7th Cir.
1990) (applying the “sufficient nexus” test and stating that “although the
Fourth Circuit has adopted a ‘substantial connection’ test, the differences
bet ween this approach and our own appear largely to be semantic rather than
practical.”). See also David B. Smith, Prosecution and Defense of Forfeiture
Cases 8§ 3.03, at 3-12 (2003); United States Departnment of Justice, Asset
Forfeiture Law and Practice Manual 1-6 to 1-7 (3d ed. 1998).

2% Mnn. Stat. 8§ 609.5312, subd. 1 (2003), provides:

Al'l personal property is subject to forfeiture if it was used or
intended for use to commt or facilitate the conmm ssion of a

desi gnated offense. All noney and other property, real and
personal, that represent proceeds of a designated offense, and all
contraband property, are subject to forfeiture, except as provided
in this section.
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State nust prove the existence of a substantial connection

bet ween the currency being forfeited and the illegal activity.?®
In the instant case, $1,300.00 of the subject currency

is substantially connected to Shimabuku’s illegal ganbling

activity. Shinmabuku obtai ned $1,300.00 in proceeds between

Decenber 12 and 27, 1997, and HRS § 712A-11(4) provides that the

State need not trace the proceeds exactly; in other words, the

State need not prove that $1,300.00 of the subject currency is

t he sane $1, 300. 00 gai ned as proceeds.?® Therefore, $1,300.00

was properly ordered forfeited to the State.?

2> W also agree with the Seventh Circuit Court of Appeals and the
M nnesota Supreme Court that the substantial connection test and the
sufficient nexus test are functionally equivalent. See One Parcel of Rea
Estate Commonly Known as 916 Douglas Ave., 903 F.2d at 494; Mller v. One 2001
Pontiac Aztek, 669 N.W2d 893, 896 (M nn. 2003) (discussing Riley and using
t he phrases “substantially significant connection” and “sufficient nexus”
i nt erchangeabl y) .

26 | n anal yzi ng Shi mabuku’s ganbling activities, the circuit court
appears to have treated Shi mbuku’'s wagers as a series of individual, discrete
ganbling transactions; this is evidenced by the fact that the circuit court
aggr egat ed Shi mabuku’ s wagers, ordering forfeiture of “$3,200.00 of the
subj ect currency, a sumequivalent to the total anpbunt that was wagered by
Cl ai mant during the period from Decenber 12 through 27, 1997.” However, the
circuit court could have used a different tine frane in which to analyze
Shi mabuku’ s ganmbling activities: the circuit court could have treated
Shi mabuku’ s ganbl i ng as one continuous ganbling transaction, with zero
proceeds (and in fact a net |oss of $980.00). G ven the breadth of ganbling
activities the lower courts are likely to encounter, we | eave the circuit
courts with discretion to deternmine the tine franme in which to anal yze
proceeds. Shimabuku’ s ganbling took place over the course of nine days (with
the first recorded wager placed on Decenber 13, 1997 and the | ast recorded
wager placed on Decenber 21, 1997); therefore, we do not believe that the
circuit court abused its discretion in treating Shimbuku’s wagers as distinct
transacti ons.

27 Aremand for a factual determination is unnecessary in the instant

case. The calculation of $1,300.00 in proceeds is inplicit in the circuit
court’s findings, such that another factual hearing is unnecessary.
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However, we also hold that the circuit court erred in
ordering the remaining $1,900.00 forfeited to the State.
Al t hough the existence of a |arge anmount of currency in close
proximty to ganbling records inplies that the currency

facilitated illegal activity, the petitioner did not prove, by a

preponderance of the evidence, that the subject currency seized
from Shi mabuku’ s trousers was involved in Shimabuku s ganbling
transactions. Shi mabuku certainly nmust have had sone currency
which facilitated his ganbling activities; however, there is no
evi dence connecting this particular bundle of currency to any
illegal activity. Absent proof of a substantial connection
between the illegal activity and the res, the currency i s not

subject to forfeiture.?®

28 As one federal district court stated:

[While evidence in this case gives rise to a strong
suspi ci on, perhaps even probable cause, to believe the res
pl ayed some role in sone illegal activity, it does not give
rise to a reasonable belief, supported by more than nere
suspicion, that the res was in fact used in violation of the
relevant forfeiture statute. If | reached the opposite
result, any person with a history of illegal ganbling
activity could have his property seized by the governnent
any time that property was discovered in suspicious
circumstances inplicating any sort of illegal activity.
Such a result is without basis in the in |law and woul d put
at risk fundanmental constitutional guarantees agai nst

unr easonabl e sei zures.

United States v. One Hundred and Thirty-Four Thousand, Seven Hundred and
Fifty-Two Dollars United States Currency, Mre or Less, 706 F.Supp. 1075, 1086
(S.D.N. Y. 1989).

30



* %% FOR PUBLICATION * * *

C. The Circuit Court Did Not Err In Refusing To G ant
Shi mabuku’'s Mbtion To Disnmiss, O, In The Alternative,
Mbtion For Sunmary Judgnent.

Shi mabuku argues that the circuit court abused its
di scretion in failing to rule on his notion to dismss, or, in
the alternative, notion for sunmary judgnment. However, Shi mabuku
did not raise this argunent before the circuit court. Therefore,

we deemthis argunent wai ved on appeal. See Association of

Apartment Owners of Wailea Elua, 100 Hawai i 97, 107, 58 P.3d

608, 618 (2002).

Shi mabuku al so argues that the circuit court should
have granted his notion to dismss, or, in the alternative,
notion for summary judgnment. However, based on the discussion in
sections A and B, supra, we hold that the circuit court was
correct in concluding that Shimbuku was not entitled to judgnment
as a matter of |aw

D. Shi mabuku Is Not The Victim O Sel ective Enforcenent.

Shi mabuku’ s final argunment is that the search warrant
violated his rights under the fourteenth anendnent to the United
States Constitution and Article I, 8 5 of the Hawai i
Constitution because a search warrant was issued agai nst hi m but
was not issued agai nst any other bettors. Shimbuku notes that
Detective Ahlo identified eight bettors in the ganbling ring but
that a search warrant was not issued agai nst the other seven

bettors.
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Shi mabuku points to State v. Kailua Auto Weckers,

Inc., 62 Haw. 222, 226-27, 615 P.2d 730, 734-35 (1980), in
support of his claimof discrimnatory enforcenent. In Kailua

Aut o Weckers, this court held:

The burden of proving discrimnatory enforcement of the | aw
rests upon the party raising the defense. That party nust
present sufficient evidence to establish the existence of
intentional or purposeful discrimnation that is
“deliberately based upon an unjustifiable standard such as
race, religion or other arbitrary classification.” It is
insufficient to show merely that other offenders have not
been prosecuted; or that there has been laxity of
enforcement; or that there has been some consci ous
selectivity in prosecution. Recognition of the defense will
not permt the guilty to go free sinmply by showi ng that

ot her violators exist. However, where a defendant proves
that there is no legitimte basis for a law s selective
enforcement, the prosecutor’s conduct will be subjected to
the court’s scrutiny.

Id. at 226-27, 615 P.2d at 734-35 (quoting Oyler v. Boles, 368

U S. 448, 456 (1962)) (citations and footnotes omtted).

Shi mabuku cl ains that Detective Ahlo arbitrarily “cl assified”

Shi mabuku as part of a conspiracy based on his (Detective Ahlo’s)
belief that betting nakes the bettor guilty of conspiracy to
commt ganbling in the first degree. However, this is not the
type of “arbitrary classification” that we had in m nd when we
referred to “*an unjustifiable standard such as race, religion or

other arbitrary classification.”” Kailua Auto Weckers, 62 Haw.

at 227, 615 P.2d at 734.
Furthernore, even if Shimabuku is correct that
Det ective Ahlo inproperly classified Shimbuku, this does not

expl ain why only Shimabuku -- and not the seven other bettors --
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was subjected to a search warrant. To raise the selective
prosecution defense, Shimabuku nust present sufficient evidence
as to why he was prosecuted while the other seven bettors were
not. The reason provided by Shi mbuku does not distinguish him
fromthe other bettors; rather, it would seemto provide a reason
why all eight should have been prosecuted. Therefore, we reject
this argunent as well.
V. CONCLUSI ON

Based on the foregoing, we vacate the August 9, 2000
judgment of the circuit court and remand with instructions to
order the forfeiture of $1,300.00 of the subject currency to the

State and the return of the remaining $1,900.00 to Shi mabuku.

On the briefs:

Mat suj i Shi mabuku,
i nt erested person-appel | ant,
pro se

Charlotte J. Duarte,

Deputy Prosecuting Attorney,
for petitioner-appellee
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